





any allegations with respect to the Modified VOW Policy arc “pleaded in conclusory fashion”
(D.E. 23 at 19), and thus the case should be dismissed for failure to state a claim. (/d. at 19-20.)
The short answer to Defendant’s argument is that it is-—at least as to a substantial bulk of

the argument as advanccd:

based on the rejected notion that there is an express or implicit
heightened pleading burden against the United States for antitrust cases. Thus, Defendant’s cited
cases——some from out-of-circuit, and none [rom the Seventh Circuit after its decision in S. Austin
Coalition Cmty. Council v. SBC Communs., Inc., 274 F.3d 1168 (7th Cir. 2001)—arc of no
assistance to Defendans, as S, Austin made clear that no such heightened pleading burdens are
applicable here. Id at 1171 (collecting cases).

The Court further notes that Delendant does not dispute that Plaintiff has alleged
adcquate anticompetilive effects with respect to the Initial VOW Policy, (D.E. 23 at 19.) In
acknowledging Plaintiff’s allegations, though, Defendant narrowly characterized the alleged
anticompctitive effect as deriving from a broker’s or several brokers’ decision to “target the
VOW of a particular MLS participant.” (Id. at 20.) Underlying Defendant’s argument is an
assumption that the “blanket” opt-out imposes higher costs on the broker deciding to opt-out, and
thus it is Iess likely to be used than the selective opt-out.”” However, Plaintiff has alleged that
“Internet-based business models present a competitive challenge to brokers who provide listings
to their customers only by traditional methods.” (D.E. 6 4 30 (cmphasis added).) Thus,

Plainti{l’s theory does not depend upon a “selective” or “targeted” opt-out right—if a number of
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The Modified VOW Policy provides that if a broker exercises its opt-out rights, it may not display listings
of other MLS participants on its own website. Defendant correctly notes that everyone has the samc right to opt-out
(D.E. 70 at 12), but does not meaningfully challenge Plaintiff’s facts that the opt-out is of more detriment to a VOW
broker than to a broker that docs not usc a website to deliver listings to client, or that the opt-out undermines brokers
who have a referral-bascd business model (i.e. they do not have their own listings). (See D.L. 6 97 39-40.)
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more traditional brokers do not provide their customers with information via a password-
protected website, they are not deterred from opting out because they do not usc a website to
display competitors’ listings. Plaintiff has also alleged harm to competition from the threat of
opting out. (See, e.g., D.E. 6 145 (amended complaint alleging that, by restraining competition
from VOW brokers, NAR’s policies “hajve] had and will continue to have anticompetitive
ellects,” including “suppressing technical innovation,” reducing competition among brokers
based “on price and quality,” and “raising barricrs to entry.”); see also id. 4 42, 45 (stating that
Policies will “make express or tacit collusion more likely,” and have and will “provide brokers
an cffective tool to individually or collectively punish aggressive competition by any Internet-
based broker.”).) On the basis of thesc allcgations, a factlinder could infer that anti-competitive
elfect (or its substantial potential if not corrected) has been shown. See, e.g., United States v.
Rockford Mem’l Corp., 898 F.2d 1278, 1283 (7th Cir. 1990) (Section 1 of the Sherman Act can
bc used by the government to “prevent transactions likely to reduce competition substantially™).
In addition, Plaintiff’s allecgations with respect to actual exercise of opt-out rights apply to the
blanket opt-out rights in the Modified VOW Policy. Brokers in Emporia, Kansas collectively
cxercised their “blanket opt-out” rights, which resulted in an Internet-based competitor
discontinuing the operation of his website. (See D.I. 58-2, Ex. A; see also D.I. 6 §34.) Such
allegations confirm the sufliciency of the United States” allegations of anti-competitive effect and
the reasonable potential thercof. In sum, the United States has offcred sufficient allegations of
anti-competitive ellect, including various specific allegations, that, when viewed in the light
most favorable to the United States, would allow a factfinder to conclude that the Modified

VOW Policy has anticorapetitive elfects. At this stage of the proceedings, the United States has
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alleged enough to satisfy Rule 8.
CONCLUSION
For the reasons discussed above, Defendant’s motion to dismiss (D.E. 22) is respectfully
denied.

So ordered.

Ma_rk ‘ilip
United States Dikfrict Judge
Northern District of Illinois
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