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Typically not. It's gonna depend on the documents, but typically you'll see
that in the bank accepting the $10,000.00 at the closing from the first lender
and accepting the $15,000.00 promissory note, their expensing that
$75,000.00.

So, they're gonna issue a 1099-C for the balance. And that is something
important — I'm glad you brought that up 'cause that is a fine line that many of
my clients are confused about when they come in to speak with us, and that's
that the banks cannot double-dip.

They either hold their client to the deficiency and try to enforce it or they
expense it. They can't expense and try to collect.

So, it's one or the other, and so, in a scenario like what you described, the
bank would most likely expense the $75,000.00 so if the debtor at a later date
then defaulted on the $15,000.00 promissory note, they've already on their
accounting expensed the $75,000.00, so there's nothing more to go after them
for there.

Now, they may go after 'em for the balance of the $15,000.00 note, but again,
it's a much smaller debt.
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m How Often Are You Seeing These Lenders Go After These

Deficiency Judgments ?

Barry Johnson:

Erik Wesoloski:

Sure, of course. Now, you've been doing this a long time. You have a ton of
clients, as | know, down here in south Florida. How often are you seeing
these lenders go after these deficiency judgments — when they have the right
to do so, of course?

That's another very, very good guestion because at least in residential
real estate with the very large lenders, we have to say it's rare. Very rare.
We don't know why it's rare,
though. We don't know if they're
saving these up for a rainy day or
collecting 'em all like the way
they collected things into
tranches that were sold on Wall
Street.

Maybe they're collecting 'em and
selling 'em to collection
agencies, we don't know, but it's
very rare to see the Bank of
Americas and Chase WaMus and “‘*u

what have you go after é % ¢

residential real estate clients with these deficiencies.

The typical case that we see — 'cause our firm also commercial work, we see
commercial lenders going after shopping center owners or other commercial
owners that are defaulting on their loans, we're seeing them go after
deficiency judgments, and we also see small lenders, especially small private
lenders be very aggressive in enforcing their deficiency rights.

But the large ones that deal primarily with the — the large banks that deal
primarily with the foreclosure mill, the plaintiff foreclosure mill firms, we
really don't see them enforcing it.
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m Even Though They're Not Enforcing Their Rights To Some

Deficiency Judgments, Do You See Any Trend Developing?

Barry Johnson: Now, even though they're not enforcing it, do you see a trend? I'm sure there
have been a few. Do you see that tapering off? Do you see it growing? In
your estimation, do you see
this as something the banks
would be picking up more
and more?

Erik Wesoloski: That's a good question.
Again, | think — especially
with the recent news about
deficiency judgments, |
think it may be a little bit
overrated because I don't
think there's necessarily a —
needs to be a warning cry
for this. I don't think the
banks are gonna be aggressively enforcing this.

We're seeing so many debtors post foreclosure filing bankruptcy and wiping
out the bank's ability to enforce a deficiency anyway that it's gonna become
probably maybe too expensive for them to try and enforce some of these
deficiency judgments. So, | wouldn't be overly concerned.

I think the more concerning
situation out there is on the
negotiated settlements or the
short sales and the second
lenders that are giving these
lien releases and then selling
the balance to collection
agencies.

We're hearing this from

countless clients and /
countless potential clients
that they're hearing from A}
these collection agencies

aggressively contacting them
after a short sale or even —
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forget about a short sale — we're hearing that many of the second lenders are
just going straight to collection agencies in foreclosure scenarios.

There was a time that both the first lender and the second lender would file for
foreclosure, it took the banks a couple of years to figure out that the seconds
were just throwing their money away on the lawsuits by filing because there
was no equity to cover their position, and so, what many have been doing is
either selling it to a collection agency or getting it to attorneys who are suing
on the notes and not — and just bypassing the foreclosure process altogether.

Q m If I Sell My Property Via A Short Sale Does Anyone Have The
Right To Call Me Based Upon A Short Payoff ?

Barry Johnson:

Erik Wesoloski:

Now, if I sell my property in short sale, how can — do
they have to get a deficiency judgment first to — how
can a collect or have the right to call me?

Well, in this scenario, it's not — the collection
agency doesn't need a judgment per se, they're just
collecting on a debt per the terms of a financial

agreement, which was the second loan line of credit or
the second loan HELOC, typically.

And so, just like a credit card collection
agency has the right to collect, they would
have the right to collect, and a judgment is not necessary
for them to call and try and collect on that debt.

Q m Is There Anything Homeowners Nationwide Can Do To
Make Sure They Do Not Have Deficiency Judgments Filed Against

Them?

Barry Johnson:

Well, you're based out of south
Florida here with your offices in
Miami, but I know you have
offices in New York.

For homeowners in other states,
you alluded to this and talked
about it a little bit before, is there
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Erik Wesoloski:

anything that they can do to make sure they don't end up on the wrong end of
a deficiency judgment, if you will?

Yeah, well, again, it depends on the state's rules and statutes. One that's very
similar to ours is, for example, Illinois. New York as well. They have similar
foreclosure statutes where deficiency judgments can be enforced.

California is one where
it's different. They can
foreclosure faster, but
they can't go after the
deficiency.

Another state where I'm
very proud of what the
legislators recently did, in
North Carolina, they
recently passed a statute
where if — they have [T |
similar statutes where the bank has to go through foreclosure to obtain the
security, but if the security is related to a primary home and that's what's being
foreclosed, there is no deficiency right, and that's a new statute as of, |

believe, within the last six months. And so, although they have deficiency
judgment rights there, on primary homes, it's now been excluded by statutes.

m As You Are A Florida Attorney, Are There Attorneys Across

The Country That You Can Refer Homeowners To So That They
Can Avoid Deficiency Judgments?

Barry Johnson:

Now, Erik, last question.
We're gonna wrap it up right
now, but if a homeowner
needs legal help in navigating
their way through all this, we

What if they're outside of
Florida and they need an
attorney? Is this something —
they can call you or maybe
you could point out some
questions that they could ask
their attorney so they know they're getting someone whao's well versed in this
field?
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Of course. We have a very expansive referral network of attorneys, and we
can be reached at our website, which is WesoloskiCarlson.com or also at
(305) 329-1000, and if you are from out of state, we can refer you to attorneys
in your state and to proper foreclosure, bankruptcy, or even short sale
attorneys that can assist you.

m Can You Find Competent Short Sale And Deficiency

Judgment Assistance If You Don’t Have A Lot Of Money?

Barry Johnson:

Erik Wesoloski:

Now, what — | know | said "last question," Erik, but let me just say this: What
if a homeowner — we all know that people that are gonna be doing short sales
or are in this situation are usually in debt, don't have a lot of money, maybe
not have a lot of income. What do you say to those when they tell you they
can't afford an attorney? Should they just go to a realtor? | mean what do you
say to those people?

Well, typically what we say is that
our fees are so low, and we do
payment plans of all sorts and
types, that there really is no reason
or excuse to not bring on proper
counsel.

I mean there are attorneys in other
fields that do charge by the hour
and are very expensive, but we've
been doing this a long time and
have a lot of experience working
with people in distress, and we
have payment plans and low starter
fees that really work for everybody's budget.

And so, | just wouldn't be — I would advise them, go and seek proper
counsel because you're not gonna get that from a realtor or a title
company.
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So In Closing, I think It’s Safe To Say That If You Don’t Have
Competent Representation In A Short Sale Transaction It could
End Up Costing You Quite A Bit!

Barry Johnson: And if you don't get the proper
counsel, it could end up costing
you a heck of a lot more in the

long run.

Erik Wesoloski: Exactly. It could cost a lot
more.

Barry Johnson: Erik, | appreciate you joining

us today. Everybody, Erik
Wesoloski from Wesoloski
Carlson.

Erik Wesoloski: Thank you, Barry. Have a good day.
We hope you found this report on deficiency judgments informative. If you are a homeowner facing

foreclosure or a real estate agent trying to complete a short sale, I recommend that you visit our
Short Sale Resource Center by clicking the image below.

SHORT SALES

"By The Numbers”®

do yourself a favor
and forget what you've
been told by others!

Want To Know How 1o Do A Short Sale
The Right Way? Learn More About The
#1 Short Sale Course On The Market!

Here's an overview of what's covered in the lessons found

in the Short Sales "By The Numbers" online video series.
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